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Dear Secretary Williams:
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Igitomer@bjlip.com

November 1, 1994. We request that this document be recorded under the next available
recordation number, and be cross-indexed and recorded under Recordation Nos. 7678-M,

& I have enclosed two originals and eight certified copies of the two documents
' described below, to be recorded pursuant to 49 U.S.C. § 11301.
o The first document is an Equipment Lease Agreement, a primary document, dated
7836-G, 8103-U, and.8290-K.

i

The names and addresses of the parties to the Equipment Lease Agreement are as

follows;
Lessor:

GATX Third Aircraft Corporation
Suite 2200

Four Embarcadero Center

San Francisco, CA 94111

PORTLAND, OREGON WasHINGTON, D.C. SALEM, OREGON
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Lessee:

Southern Pacific Transportation Company
One Market Plaza _
San Francisco, CA 94105 .

A description of the equipment covered by the document consists of railcars fully
described in Schedules entered into pursuant to the document, including 178 4000 cu. ft.
100-ton rotary couplar equipped open top hopper cars numbered DRGW 40845-40987,
inclusive, and 40989-41023, inclusive. Also attached to this letter is a list of the former
AEPX and UFIX car numbers that correspond to the current DRGW car numbers.

The second document is Schedule No. 1, a secondary document, dated November
1, 1994. We request that this document be recorded under the next suffix for the primary
document, and be cross-indexed and recorded under Recordation Nos. 7678-N, 7836-H,
8103-V, and 8290-L.

The names and addresses of the parties to Schedule No. 1 are as follows:
Lessor:

GATX Third Aircraft Corporation

Suite 2200

Four Embarcadero Center
San Francisco, CA 94111
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Lessee:

Southern Pacific Transportation Company
One Market Plaza
San Francisco, CA 94105

A description of the equipment covered by the document consists of 178 4000 cu.
ft. 100-ton rotary couplar equipped open top hopper cars numbered DRGW 40845-40987,
inclusive, and 40989-41023, inclusive.

A fee of $220.00 is enclosed. Please return one original of each document to:

Louis E. Gitomer

Of Counsel

Ball Janik LLP

1455 F Street, N.W.
Suite 225

Washington, DC 20005

A short summary of the documents to appear in the index follows: (1) an
Equipment Lease Agreement between GATX Third Aircraft Corporation, Suite 2200,
Four Embarcadero Center, San Francisco, CA 94111, and Southern Pacific
Transportation Company, One Market Plaza, San Francisco, CA 94105; and (2) Schedule
No. 1 between GATX Third Aircraft Corporation, Suite 2200, Four Embarcadero Center,
San Francisco, CA 94111, and Southern Pacific Transportation Company, One Market
Plaza, San Francisco, CA 941035, both covering 178 4000 cu. ft. 100-ton rotary couplar
equipped open top hopper cars numbered DRGW 40845-40987, inclusive, and 40989-
41023, inclusive.

Very Yaurs,

Le#Ais E. Gitomer
Enclosures
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SUBLEASE OF R’AILROA.D EQUIPMENT
Daﬁéa as of April 1, 1976
between

BURLINGTON NORTHERN INC.

as Lessor

and

Al

THE COLORADO AND SOUTHERN RAILWAY COMPANY

as Lessee



SUBLEASE OF RAILROAD EQUIPMENT, dated as of April
1, 1976, between BURLINGTON NORTHERN INC. (here-
inafter sometimes called the Lessor or BN), and
THE COLORADO AND SOUTHERN RAILWAY COMPANY (here-
inafter called the Lessce).

WHEREAS, BN has acquired certain units of railroad
equipment as shown on Schedule A hereto and the Lessor has
agreed to sublease the units to the Lessee at the rentals and
for the terms and upon the conditions hereinafter provided;

NOW, THEREFORE, in consideration of the premises and
of the rentals to be paid and the covenants hereinafter men-
tioned to be kept and performed by the Lessee, the Lessor here-
by leases the units to the Lessee upon the following terms and
conditions, but, upon default of the Lessee hereunder, subject
to all the rights and remedies of the Trustee under the trust:

Section 1. Rental. Lessor agrees to lease to
Lessee and Lessee hereby leases from Lessor each unit for
use upon the lines of railroad owned or operated by the
Lessee either alone or jointly with another and whether under
lease or otherwise, and upon the lines of railroad owned or
operated by any railrcad company controlled by or under common
control with the Lessee, or over which the Lessee has trackage
rights, and also upon connecting and other railroads in the
usual interchange of traffic upon and subject to the terms and
conditions hereinafter set forth. The Lessee agrees to pay to
the Lessor or to such other person as the Lessor directs as
rental for each unit subject to this Lease 30 consecutive semi-
annual rental payments each such payment to be in an amount
ejqual to 6.02385% of the final delivered cost commencing
October 1, 1976.

The Lessor irrevocably instructs the Lessee to make
all payments provided for in this Lease other than payments due
pursuant to Section 14 hereof in Federal funds (including but
not limited to the payments required under Section 5 hereof).

This Lease is a net lease and the Lessee shall not be
entitled to any abatement of rent, reduction thereof or setoff
against rent, including, but not limited to, abatements, reduc-
tions or setoffs due or alleged to be due by reason of any past,
present or future claims of the Lessee against the Lessor under
this Lease or otherwise; nor, except as otherwise expressly pro-
vided herein, shall this Lease terminate, or the respective
obligations of the Lessor or the Lessee be otherwise affected,
by reason of any defect in or damage to or loss of possession
or loss of use or destruction of all or any of the units from
whatsoever cause, any liens, encumbrances or rights of others
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with respect to any of the units, the prohibition of or other
restriction against the Lessee's use of all or any of the units,
the interference with such use by any person or entity, ghe
invalidity or unenforceability or lack of due authorizatlon‘oﬁ
this Lease, any insolvency, bankruptcy, reoryanization or simi=-
lar proceeding against the Lessee, or for any cther cause
whether similar or dissimilar to the foregoing, any present or
future law to the contrary notwithstanding, it being the in-
tention of the parties hereto that the rents and other amounts
payable by the Lessee hereunder shall continue to be payable

in all events in the manner and at the times herein provided
unless the obligation to pay the same shall be terminated pur-
suant to the express provisions of this Lease, To the extent
permitted by applicable law, the Lessee hereby waives any and
all rights which it may now have or which at any time here-
after may be conferred uron it by statute or otherwise, to
terminate, cancel, quit or surrender the lease of any of the
units except in accordance with the express terms hereocf. Each
rental or other payment made by the Lessee hereunder shall be
final and the Lessee shall not seek to recover all or any part
of such payment from the Lesscor for any reason whatsoever.

Section 2. Term of Lease. The term of this Lease
as to each unit shall begin on October 1, 1976 and shall
terminate on the date on which the final semiannual payment
of rent in respect therecf is due hereunder.

Noththqtand*ng anything to the contrary contained
hereln, all rights and obligations under this Lease and in and
to the units, upon default by the Lessee hereunder, are subject
to the rights of the Trustee under the trust.

A Section 3. Identification Marks. The Lessee will ,
cause each unit to he kept numbered with the identifying number
and ovnership legend as set forth in Schedule A hereto, with
appropriate changes thereof and additions thereto as from time
to time may be required by law in order to protect the Lessor's
and Trustee's interests in such unit and the rights of the
Lessor under this Lease and of the Trustee under the trust.
The Lessee will not place any such unit in operation or exercise
‘any control or dominion over the same until such name and words
shall have been so marked on both sides thereof and will replace
promptly any such name and words which may be removed, defaced
or destroyed. The Lessee will not change the 1dent1fy1ng number
of any unit except in accordance with a statement of new nunmber
or numbers to be substituted therefor, which statement previously
shall have been filed with the Trustee and the Lessor and filed,
recorded and deposited by the Lessee in all public offices where
this Lease and the trust shall have been filed, recorded and
deposited,

.



Except as provided in the immediately preceding para-
graph, the Lessee will not allow the name of any person, asso-
ciation or corporation to be placed on any unit as a de§1ggatlon
that might be interpreted as a claim of ownership; provided, _
however, that the Lessee may allow the units to be lettered with
the names or initials or other insignia custecmarily used by the
Lessee or its affiliates on railroad ecuipment used by them of
the same or a similar type for convenience of identification of
their rights to use the units as permitted under this Lease.

Section 4. Taxes. All payments to be made by the
Lessce hereunder will be iree of expense to the Lessor from
collection or other charges and will be free of expense to the
Lessor with respect to the amount of any local, state, fede;al
or foreign taxes (other than (i) any United States Federal.ln-
come taxes and excess profits taxes pavable by the Lessor 1in
consequence of the receipt of payments provided for herein,
(ii) the net cumulative aggregate amount of all state and local
income taxes, franchise taxes, excess profits taxes and similar
taxes measurad by ne: income based on the receipt of payments
provided for herein, up to the net cumulative amount of such
taxes measured by net income bhased on such receipts which would
be payable by the Lessor to the state, city and county where the
ooy hoc itc princizzl place of hucinese withant annnrdionment
to any other state, except any such tax which is in substitution
for or relieves the Lessee frecm the pavment of taxes which it
would otherwise be obligated to pay or reimburse as herein pro-
vided) or license fees, assessments, charges, fines and pénal-
ties being hereinafter called impositions) hereafter levied or
imposed upon or in connection with or measured by this Lease or
any sale, rental, use, payment, shiprnent, delivery or transfer
of title or interest under the terms herecf or the trust, all
of which impositions the Lessee assumes and agrees to pay on
demand in addition to the payments to be made hv it provided
for herein. The Lessece will also pay promptly all impositions
which may be imposed upon any unit or for the use or operation
thereof or upon the earnings arising therefrom (except as
provided above) or upon the Lessor solely by reason of its
ownership thereof or interest therein and will keep at all times
all and every part of such unit free and clear of all impositions
which might in any way affect the title or interest of the Lessor
or result in a lier upon any such unit; provided, however, that
the Lessee shall be under no obligaticon to pay any impositions.
of any kind so long as it is contesting in good faith and by
appropriate legal proceedings such imrositions and the nonpayment
thereof does not, in the opinion of the Lessor, adversely affect
the title, property or rights of the Lessor hereunder or under
the trust. If any impositions shall have been charged or levied
against the Lessor directly and paid by the Lessor, the Lessee
shall reimburse the Lessor on presentation of an invoice there-~
for; provided, however, that the Lessee shall not be obligated
to.reimburse the Lessor for any impositions so paid unless the
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Lessor shall have been legally liable with respect thereto (as
evidenced by an opinion of counsel for the Lessor) or unless
the Lessee shall have approved the payment thereof.

In the event any reports with respect to impositions
are required to be made, the Lessee will either make such re-
ports in such manner as to show the interests of the Lessor and
the Trustee in such units or notify the Lessor and the Trustee
of such reguirement and make such reports in such manner as
shall be satisfactory to the Lessor and the Trustee.

Section 5., Payment for Casualty Occurrences; Insur-
ance, In the event that any unit shail ke or become worn out,
10st, stolen, destroyed or, in the reasonable opinion of the
Lessee, irreparably damaged from any cause whatscever, or taken
or requisitioned by condemnation or otherwise for a definite
period exceeding the otherwise then remaining term of this
Lease (such an cccurrence being hereinafter called a Casualty
Occurrence) during the term of this Lease, the Lessee shall
promptly and fully notify the Lessor and the Trustee with re-
spect thereto and shall pay to the Lessor or to such other per-
son as the Lessor directs an amount egual to the fair value
(equipment cost less depreciation accrued computed on the straight-
line method a+ the rate of 1/ nercent nf cnst far each month
from date of lease to date of loss). Upon the making of such
payment (nhereinafter called the Casualty Value) by the Lessee
in respect of any unit, the rental for such unit shall cease to
accrue, the term of this Lease as to such unit shall terminate
and the Lessee shall be entitled to recover possession of such
unit,.

Except as hereinabove in this Section 5 provided,
the Lessee shall not be released from its obligations here-
under in the event of, and shall bear the risk of, any Casualty
Occurrence to any unit after deliver to and acceptance thereof
by the Lessee hereunder.

Upon payment of the Casualty Value of such unit, the
title to such unit, subject to the rights of the Trustee under
the trust, shall pass to and vest in the Lessee,

, Any moneys paid to the Lessor, or such other person

as directed by the Lessor, pursuant to this Section 5 shall be
received and held pending delivery of additicnal units. Upon

the filing with it of a certificate executed by a Vice Presi-

dent of the Lessee specifying the kind and number of units to

be purchased, such moneys shall be applied by the recipient

thercof to the purchase of such units upon the receipt of the
following:
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(a) A certificate of a Vice President stating (i)
that the units described and specified therein by numberx
or numbers has been delivered to the Lessee and has
been plated or marked in accordance with the provisions
of Section 3 hereof; (ii) that such unics are new
standard-gauge railroad equipmnent, other than passenger
equipment or work equipment of types other than locomo-
tives; (3iii) that the Cost of such units, determined as
provided herein, is an amount as therein specified;

(b) An invoice or invoices from the vendor or
vendors of the units and a bill or bills of sale thereof
from said vendor or vendors to the Trustee, which bill
or bills of sale shall contain a warranty or guaranty
to the Trustee that the title to the units described
therein is free from all liens and encumbrances:;

(c} An opinion of counsel that such bill or bills
of sale are valid and effective, either alone or in
connection with any other instrument referred to in such
opinion, to vest in the Trustee title to such units free
from all liens, security interests and encumbrances; and

(d) In case of any units not specifically descrited
herein, an cpinion oL counseir ThATt & proper suppleneintc
hereto in respect of such units has been duly executed
by the Lessee and duly filed and recorded in accordance
with Section 13 hereof. . :

In the event that during the term of this Lease the
use of any unit is requisitioned or taken by any governmental
authority by condemnation or otherwise for a definite period
whick does not exceed the then remaining term of this Lease or
for an indefinite period, the Lessee's obligation to pay rent
shall continue for the duration of such requisitioning or
taking. The Lessor shall be entitled to receive and retain for
the account of the Lessee all sums payable for any such period
by such governmental authority as ccmpensation for requisition-
ing or taking of possession to an amount equal to the rent paid
or payable hereunder for such period, and the balance, if any,
shall be payable to and retained by the Lessor as its sole
" property.

Section 6. Reports. In each calendar year during
the continuance of this Lease, commencina in 1976, the Lessee
will furnish to the Lessor and the Trustee an accurate state-
ment (a) setting forth the amount, description and numbers of
all units then leased hereunder and covered by the trust, the
amount, description and numbers of all units that have suffered
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a Casualty Occurrence during the preceding twelve months (or
since the date of this Lease in the case of the first such
statement) and such other information regarding the condition
and state of repair of the units as the Lessor or the Trustee
may reascnably request and (b) stating that, in the case of all
units repainted or repaired during the period covered by such
statement, the numbers and the markings required by Section 3
hereof have bcen preserved or replaced. The Lessor shall
have the right by its agents, to inspect the units and the
Lessee's records with respect thereto at such reasonable
times as the Lessor may reaquest during the continuance of
this Lease. :

Section 7. Disclaimer of Warranties; Compliance
with Laws and Rules; Malntenance:; Indemnirication. THE
LESSOR MAKES 1O WAREANTY OR REPRLSENTATION, EITHER EXPRESS
OR IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE
QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP 1IN, THE
UNITS DELIVERED TC THE LESSEE HEREUNDER, AND THE LESSOR
MAKES O WARRANTY OF MERCHANTABILITY OR FITNLESS OF THE UNITS
FOR ANY PARTICULAR PURPOSEZ COR AS TO TITLE TO THE UNITS OR ANY
COMPONENT THEREQF, it being agreed that all such risks, as
between the Lessor and the Lessee, are to be borne by the
Ieccar: hnt +he Tecenr harehv irrevacahlv arpoints and con=-
stitutes the Lessee its agent and attorney-in-iact during the
term of this IL.ease to assert and enforce from time to time,
in the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole
cost and expense, whatever claims and rights the Lessor may
have,

The Lessee agrees, for the benefit of the Lessor
and the Trustee, to comply in all respects (including, without
limitation, with respect to the use, maintenance and operation
of each unit) with all laws of the jJirisdictions in which its
operations involving the units may extend, with the interchange
rules of the Association of American Railroads and with all
lawful rules of the Department of Transportation, the Inter-
state Commerce Commission and any other legislative, executive,
administrative or judicial bedy exercising any power or juris-
diction over the units, to the extent that such laws and rules
affect the title, operation or use of the units, and in the
event that such laws or rules require any alteration of any
unit, or in the event that any equipment or appliance is re-
quired to be installed on any such unit in order to comply
with such laws or rules, the Lessee will make such alterations,
changes, replacements and additions at its own expense; pro-
vided, however, that the Lessee may, in good faith, contest the
validity or application of any such law or rule in any reason-
able manner which does not, in the opinion of the Lessor or
the Trustee adversely affect the property or rights of the
Lessor or the Trustee under this Lease.
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The Lessee agrees that, at its own cost and expense,
it will maintain and keep each unit in good order and repair.

Any and all additions to any unit (egcep?, in t@e
case of any unit which is a locomotive, ccmmunications, signal
and automatic control ecuipment or devices having a similar
use which have been added to such unit by the Lessee, the cost
of which is not included in the cost of such unit and which
are not required for the operation cr use of such unit by the
Interstate Commerce Commission, the Department of Transporta-
tion or any other applicable regulatory body), and any and all
parts installed on and additions and replacements made to any
unit shall constitute accessions to such unit and, at the cost
and expense of the Lessee, full ownership thereof free fronm
any lien, charge, security interest or encumbrance shall im-
mediately be vested in the Lessor and the Trustee as their
respective interests appear in the unit itself,

The Lessee agrees to indemnify, protect and hold
harmless the Lessor and the Trustee from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever
(including without limitation, claims based on strict liability
in tort), regardless of the cause therecf, and expenses in
connection therewith, including, but not limited to, counsel
Iees ana expenses, patént 11apliitles, pPenattiles ana lntelesc,
arising out of or as the result of the entering into or the
performance of this Lease, the ownership of any unit, the
ordering, acquisition, use, operaticn, condition, purchase,
delivery, rejection, storage or return ¢f any unit or any acci-
dent in connection with the operation, use, condition, posses-
sion, storage or return of any unit resulting in damage to prop-
erty or injury or death to any person, except as otherwise pro-
vided in Section 14 of this Lease. The indemnities arising
under this paragraph shall continue in full force and effect
notwithstanding the full payment of all obligations under this
Lease or the termination of this Lease.

The Lessee agrees to prepare and deliver tc the Les-
sor within a reasonable time prior to the required date of
filing (or, to the extent permissible, file on behalf of the
Lessor with a copy to the Lessor) any and all reports (other
than income tax returns) to be filed by the Lessor with any
federal, state or other regulatory authority by reason of the
ownership by the Trustee of the units or the leasing thereof
to the Lessee by the Lessor. In the event that the Lessor is
required to file any income tax return in any state or locality
with respect to items of income, deductions and credits attri-
butable to the units or the rentals hereunder, the Lessee, to
the extent reasonably requested by the Lessor shall furnish to
the Lessor in connection with such filing, such information as
is then available to the Lessee from its books and records.
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Section 8, Default., If, during the continuance of
this Lease, one or more of the following events (each such
event being hereinafter sometimes called an Event of Default)
shall occur:

(a) the Lessce shall default in the payment of any
part of the rental payable hereunder for more than 30 days
after the same shall have become due and payable; or

(b) the Lessee shall make or suffer any unautho-
rized assignment or transfer of its rights hereunder (not
within the purview of clause (d) or (e) of this paragrarh)
or shall make any unauthorized transfer or sublease of
(including, for the purpose of this clause, any contract
for the use cf) any of the units or, except as herein
authorized, shall part with the possession of any of the
units, and shall fail or refuse either to cause such
assignment or transfer or sublease to ke cancelled by
agreement of all parties having any interest therein and
recover possession of such units within 30 days after the
Lessor shall have demanded in writing such cancellation
and recovery of possession, or within said 30 davs to
deposit with the Lessor a sum in cash eqgual to the Fair
Value (as defined in the trust) as of the date of such
unautnorized &action, OI the units SO assigned Or trans-
ferred or subleased or the possession of which shall
have been parted with otherwise than as herein authorized
(any sum so deposited to be returned to the Lessee upon
the cancellation of such assignment, transfer or sublease
and the recovery of possession by the Lessor of such
units); or

(c) the Lessee shall, for more than 90 days after
the Lessor shall have demanded in writing performance
thereof, fail or refuse te comply with any other of +he
terms and covenants herecf on its part to be kept and per-
formed, or to make provisions satisfactory to the Lessor
for such compliance; or

(d) any proceecding shall be commenced by or against
the Lessor for any relief under any bankruptcy or insol-
vency law, or law relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extension (other than a law which
does not permit any readjustment of the obligations of the
Lessor hereunder) and, unless such proceedings shall have
been dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue),
all the obligations of the Lessor under this Lease shall
not have been duly assumed in writing, pursuant to a court
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order or decree, by a trustee or trustees or receiver or
receivers appointed (whether or not subject to ratification)
for the Lessor, or for its property in connection with

any such prcceedings in such manner that such obligations
shall have the same status as obligations incurred by

such trustee or trustees or receiver or receivers, within
30 days after such appointment, if any, or 60 days after
such proceedings shall have been commenced, whichever

shall be earlier;

then, in any such case {(herein sometimes called an event of
default), the Lessor in its discretion may, by notice in writing
delivered to the Lessce, declare to be due and payable forth-
with the entire amount of the rentals payable by the Lessee
and rot theretofore paid. Thereupon the entire amount of such
rentals shall forthwith become and shall ke due and payable
immediately without further demand, together with interest at
the Penalty Rate, to the extent legally enforceable, on any
portion thereof overdue; and the Trustee shall be entitled

to recover judgment for the total amount so becoming payable
by the Lessee together with interest thereon at the rate
specified in Section 15 hereof to the extent legally enforce-
able,

in the case ot the happening of any event ol deiault,
the Lessor may by its agents enter upon the premises where any
of the units may be located and take possession of all or any
part of the units and withdraw the same from said premises,
retaining all payments which up to that time may have been made
on account of rental for the units and othefwise, and shall he
entitled to collect, receive and retain all unpaia per diem,
mileage or other charges of any kind earned by the units or any
part thereof, and may lease the units or any part thereof, with
or without retaking possession thereof (but only after declaring
due and payable the entire amount of rentals payable by the
Lessor hereunder) may sell the same or any part thereof, free
from any and all claims of the Lessee at law or in equity, in
one lot and as an entirety or in separate lots, insofar as may
be necessary to perform and fulfill the trust hereunder, at
public or private sale, for cash or upon credit, in its dis-
cretion, and may proceed otherwise to enforce its rights here-
under in the manner herein provided. Upon any such sale, the
Lessor itself may bid for the property offered for sale or any
part thereof. Any such sale may be held or conducted at such
place and at such time as the Lessor may specify, or as may
be required by law, and without gathering at the place of sale
the units to be sold, and in general in such manner as the
Lessor may determine, but so that the Lessee may and shall have
a reasonable opportunity to bid at any such sale. Upon such
taking possession or withdrawal or lease or sale of the units,
the Lessee shall cease to have any rights or remedies in respect
of the units hereunder, but all such rights and remedies shall
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be deemed thenceforth to have been waived and surrendered by
the Lessee, and no payments theretofore made by the Lessee for
the rent or use of the units shall, in case of the happening
of any event of default and such taking possession, withdrawal,
lease or sale by the Lesscr, give to the Lessee any legal or
equitable interest or title in or to the units or any of it or
any cause or right of action at law cr in equity in respect of
the units against the Lessor. No such taking possession, with-
drawal, lease or sale of the units shall be a bar to the re-
covery by the Lessor from the Lessee of rentals then or there-
after due and payable, and the Lessee shall be and remain
liable for the same until such sums shall have been realized
as, with the proceeds of the lease or sale of the units, shall
be sufficient for the discharge and payment in full by the
Lessor of all the items menticoned in the trust (other than
dividends or interest not then accrued), whether or not they
shall have then matured.

The Lessor shall also have the right to recover from
the Lessee an amount which, after deduction of all taxes re-
quired to be paid by the Lessor in respect of the receipt thereof
under the laws of the United States of America or any political
subdivision thereof, shall, in the reasonable opinion of the
Lessor. cause the T.ecsnria npet return nnder +hie Leacs +n ha
eguai to the net return that would have bkeen available to the
Lessor if it had been entitled to utilization of all or such
portion of the investment tax credit lost or recaptured as a
result of the sale or other disposition of the Lessor's interest
in any unit after the occurrence of an event of default.

After all such payments shall have been made in full,
the title to any of the units remaining unsold shall be con-
veyed to the Lessee free from any further liabilities or obli-
gations to the Lessor hereunder. If after applying all such
sums-of money realized by the Lessor as aforesaid there shall
remaln any amount due to the Lessor under the provisions hereof,
the Lessee agrees to pay the amcunt of such deficit to the
Lessor. If after applying as aforesaid the sums of money
realized by the Lessor there shall remain a surplus in the

Eossession of the Lessor, such surplus shall be paid to the
essee,

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cunulative,
anq shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives any
maqdatory requirements of law, now or hereafter in effect,
which might limit or modify the remedies herein provided, to
the exten? that such waiver is permitted by law. The Lessee
hereby waives any and all existing or future claims to any
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offset against the rental paynents due hereunder, and agrees
to make rental payments regardiess of any qffset or claim
which may be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights
granted it hereunder upcn the occurrence of any of the con-
tingencies set forth herein shall not constitute a waiver of
any such right upon the continuation or recurrence of any such
contingencies or similar contingencies.

Section 9. Return of Units Upon Default, If this
Lease shall terminate pursuant to Section 8 hereor, the Lessee
shall forthwith delivery possession of the units to the Lessor.
For the purpose of delivering possession of any unit or units
to the Lessor as above required, the Lessee shall at its own
cost, expense and risk:

(a) forthwith place such units upon such
storage tracks of the Lessee as the Lessor
reasonably may designate;

(k) permit the Lessor to store such units
on such tracks at the risk of the Lessee until
such units have been sold, leased or otherwise
disposcd ©f by the Lessor; and

(c) transport the same to any place on
the lines of railroad operated by the Lessee or
any of its affiliates or to any connecting carrier
for shipment, all as directed by the Lessor.

The assembling, delivery, storage and transporting
of the units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upon application to any court of eocuity having jurisdiction
in the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of
the Lessee so to assemble, deliver, store and transport the
units. During any storage period, the Lessee will permit the
Lessor or any person designated by it, including the authorized
representative or representatives of any prospective purchaser
. of any such unit, to ingpect the same.

Without in any way limiting the obligation of the il
Lessee under the foregoing provisions of this Section 9, the
Lessee hereby irrevocably appoints the Lessor as the agent and
attorney of the Lessee, with full power and authority, at any
time while the Lessee is obligated to deliver possession of any
unit to the Lessor, to demand and take possession of such unit
in the name and on behalf of the Lessee from whomsoever shall
be in possession of such unit at the time. '
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Section 10. Assignments; Possession and Use. This
Lease and the rentals and other sums due hereunder shall not
be assignable by the Lessor.

So long as the Lessce shall not be in default under
this Leasa2 or under the trust in its capacity as Guarantor or
otherwise, the Lessee shall be entitled to the possession and
use of the units in accordance with the terms of this Lease
and the trust, but, without the prior written consent of the
Lessor and the Trustee, which shall not be unreasonably
withheld, the Lessee shall not assign or transfer its lease-
hold interest under this Lease in the units or any of them.

The Lessee, at its own expense, will promptly pay or discharge
any and all sums claimed by any party which, if unpaid, might
become a lien, charge, security interest cr other encumbrance
(other than an encumbrance resulting from claims against the
Lessor or the Trustee not related to the ownership of the units)
upon or with respect to any unit, including any accession there-
to, or the interest of the Lessor, the Trustee or the Lessece
therein, and will promptly discharge any such lien, claim, se-
curity interest or encumbrance which arises. This covenant will
not be deemed breached by reason of lienc for taxes, assessments
or governmental charges or levies, in each case not due and de-
linquent, or undetermined or inchoate materialmen's, mechanics',
Workien's, repairmen’s or Other like liens arising in the or-
dinary course of business and, in each case, not delinquent,

The Lessee shall not, without the prior written consent of the
Lessor, part with the possession or contrcl of, or suffer or
allow to pass out of its possession or control, any of the units,
except to the extent permitted by the provisions of the imme-
élately succeeding paragraph. NO assignment or sublease entered
into by the Lessee hereunder shall relieve the Lessee of any
liability or obligation hereunder which shall be and remain
those of a principal and not a surety.

So long as the Lessee shall not be in default under
this Lease the Lessee shall be entitled to the possession of
the units and to the use of the units by it or any affiliate
upon lines of railrocad owned or operated by it or any such
affiliate or upon lines of railroad over which the Lessee or
any such affiliate has trackage or other operating rights or
over which railroad equipment of the Lessee or any such af-

- filiate is regularly operated pursuant to contract, and also
to permit the use of the units upon connecting and other -
carriers in the usual interchange of traffic, but only upon
and subject to all the terms and conditions of this Lease;
provided, however, that the Lessee shall nct assign or permit
the assignment of any unit to service involving the regqular
operation and maintenance thereof outside the United States of
America. The Lessee may receive and retain compensation for
such use from other railrocads so using any of the units.
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Nothing in this Section 10 shall be deemed to re-
strict the right of the Lessee to assign or transfer its lease-
hold interest under this Lease in the units or possession of
the units to any railroad corporation incorporated under the
laws of any state of the United States of America or the Dis-
trict of Columbia (which shall have duly assumed the obligations
of the Lessee hereunder and under the trust) into or with which
the Lessee shall have become merged or consolidated or which
shall have acquired or leased all or substantially all of the
lines of railroad of the Lessee, provided that such assignee
or transferrce will not, upon the effectiveness of such merger
or consolidaticn, be in default under any provisions of this
Lease,

Secticn 11, Return of Units Upon Expiration of
Term. As soon as practicable on or after the expiration of
the term of this Lease with respect to any unit, the Lessee
will, at its own cost and expense, at the request of the
Lessor, deliver possession of such unit to the Lessor, in
good order and running condition, normal wear and tear excep-
ted, upon such storage tracks of the Lessee as the Lessee may
designate, or, in the absence of such designaticn, as the Les-
sor may select, the movement and storage of such unit to be
at the expense and risk of the Lessee. The assembling, de-

11‘!(\*‘«7 and ‘r«wﬁr\ﬂ-—‘-«h'f ~f tho inite ac horoidinhofava r\}"\vlv’f‘}

are of the essence of this Lease, and upon application to any
court of equity having jurisdiction in the premises, the Lesscor
shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to as-
semble, deliver, store and transport the units. If Lessor
shall elect to abandecn any unit which has suffered a Casualty
Occurrence or which after the expiration of this Lease the
Lessor shall have deemed to have suffered a Casualty Occurrence,
it may deliver written notice to such cffect to the Lessee and
the Lessee shall thereupon assume and hold the Lessor harmless
from all liability arising in respect of any responsibility of
ownership therecf, from and after receint of such notice. The
Lessor shall execute and deliver to the Lessee a bill of sale
or bills of sale transferring to the Lessee, or upon its order,
the Lessor's title to and property in any unit abandoned by it
pursuant to the immediately preceding sentence. The Lessee
shall have no liability to the Lessor in respect of any unit
~abandoned by the Lessor after termination of the Lease; pro-
vided, however, that the foregoing clause shall not in any
way relieve the Lessee of its obligations pursuant to Section
5 hereof to make payments equal to the Casualty Value of any

u2;t experiencing a Casualty Occurrence while this Lease is in
effect.
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Section 12, Cpinion of Counsel. Within ten days

after execution of this Lease the Lessee will deliver to the
Lessor, two counterparts of the written opinion of counsel

for the Lessee, addressed to the Lessor in scope and substance
satisfactory to the Lessor and its counsel, to the effect that:

A. the lessee is a corporation legally incorporated,
validly existing and in good standing under the laws of
its state of incorporation (specifying the same) with
adequate corporate power to enter into this Lease;

B. this Lease has been duly auvthorized, executed
and delivered by the Lessee and constitutes a valid,
legal and binding agreement of the Lessee, enforceable
in accordance with its terms;

C. this Lease has been duly filed and recorded
with the Interstate Commerce Ccrnmission pursuant to
Section 20c of the Interstate Ccmmerce Act and such
filing and recordation will protcct the Trustee's and
the Lesscr's interests in and to the units and no
filing, reccrding or deposit (or giving of notice) with
any other federal, state or local government is necessary
in order to protect the interests of the Trustee or the
_nessor i and to the units;

D. no consent, approval or filing is required from
any public regulatory bodv with resvect to the entering
into or performance of this Lease or, if such consent,
approval or filing is recuired, the same has been obtained:

E. the entering intec and performance of this Lease
will not result in any breach of, or constitute a de-
fault under, any indenture, mortgage, deced of trust, bank
loan or credit agreement or other agreement or instru-
ment to which the Lessee is a party or ty which it may
be bound; and

F. no mortgage, deed of trust, or other lien of
any nature whatsoever which now covers or affects, or
which may hereafter ccover or affect, any property or
interests therein of the Lessee, now attaches or here-~
after will attach to the units or in any manner affects
or will affect adversely the Trustee's or Lessor's re- -
spective interests therein; provided, however, that such
liens may attach to the rights of the Lossee hereunder in
and .to the units.
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Section 13. Recording; Expenses. The Lessee will
at its own expense cause this Lease to be filed and recqrded
with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act., The Lessee will
from time to time do and perform any other act and will exe-
cute, acknowledge, deliver, file, register, record (and will
refile, reregister, deposit and redeposit or rerecord when-
ever required) any and all further instruments required by
law or reasonably requested by the Lessor or the Trustee for
the purpose of proper protection, to their satisfaction, of
the Trustee's and the Lessor's respective interests in the
units, or for the purpose of carrying out the intention of
this Lease; and the Lessec will promptly furnish to the Trustee
and the Lessor evidences of all such filing, registering, de-
positing or recording, and an opinion or opinions of counsel
for the Lessee with respect thereto satisfactory to the Trus-
tee and the Lessor. This Lease shall be filed and recorded
with the Interstate Commerce Commission prior to the delivery
and acceptance hereunder of any unit.

Section l4. Federal Income Taxes., The Lessee
shall be entitled to the Investment Tax Credit.

The Lessee agreecs that neither it nor any corpora-
tion controiled Dy iy, 1n controi oi 1, Or under COomnon
control with it, directly or indirectly, will at any time
take any action or file anv returns or other documents incon=-
sistent with the foregoing and that each of such corporations
will file such returns, take such action and execute such
documents as may be reasconable and necessary to facilitate
accomplishment of the intent thereof.

The Lessee's and the Lessor's agreement to pay any
sums which may become payable pursuant to this Section 14
-shall survive the expiration of other termination of this Lease.

Section 15, Interest on Overdue Rentals. Any-
thing to the contrary herein contained notwitnstanding, any
nonpayment of rentals and other obligations due hereunder shall
result in the obligaticn con the part of the Lessee promptly to
pay, to the extent legally enforceable, interest at the rate of
one percent (1%) over the dividend rate described in the trust,
-on overdue rentals for the period of time during which they are
overdue or such lesser amount as may be legally enforceable.

Section 16. Notices. Any notice required or per-
mitted to be given by either party hereto to the others shall .
be decemed to have been given when deposited in the United
States certified mails, first-class postage prepaid, addressed
as follows:
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(a) if to the Lessor, Burlington Northern Inc.,
176 FEast Fifth Street, St. Paul, Minnesota 55101,
Attention: Executive Vice President~Finance;

(b) if to the Lessee, The Colorado and Southern
Railway Companv, 2000 Executive Tower, 1405 Curtis
Street, Denver, Colorado 80202, Attention: Mr, G. F.
Defiel, President;

or addressed to either party at such cther address as guqh
party shall hereafter furnish to the other party in writind.

Section 17. Severabilitv; Effect and Mocdification
of Lease. Any provision ot this Lease wnlch is prohibited or
unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining prc-
visions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

This Lease exclusively and completely states the
rights of the Lessor and the Lessee with respect to the units
and supersedes all other agreements, oral c¢r written with
respect to the units dated vrior to execution of this Lease.
No variation or modification of this Lease a&nd no waiver of
any of its provisions or conditicns shall b= valid unless in
writing and signed by duly authorized officers of the Lessor
and the Lessee.

Section 18. Execution. This Lease may be executed
in several counternarrs cach of which so exazcuted shall be
deemed to be an original and such counterparts together shall
constitute but one and the same instrument,

IN WITNESS WHEREOF, the parties hereto have executed
or caused this instrument to be executed as of the date first
above written.

BURLINGTON NORTHERN INC.

ATT | BY  Tomede H Qo—s}w

EXECUTIVE VICE PRESIDENT - EINANCE

Ashlstant Secretary

THE COLCRADO AND (SOUTHERN RAILW\Y COMPANY

A’i‘TEST: By “\—wfww J{—---C

W o
Secretaﬁy/




STATE OF COLORADO
CITY AND

COUNTY OF DENVER

On this 31st day of March , 1976, before me
personally appeared G. F. Defiel, to me personally known,
who being by me duly sworn, says that he is President of
The Colorado and Southern Railwav Company, that the seal
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corvoration by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

My commission expires September 23, 1978.

(Notarial Seal)

STATE OF MINNESOTA

COUNTY OF RAMSEY

/

On this .% dag of £ / £, 1976, before me
personally appeared Frank H. Ccyne, to me personallv known,
who being by me dulv sworn, says that he is Executive Vice
President-Finance of Burlington Northern Inc., that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was

signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the exe-
cution of the foregqoing instrument was the free act and deed

of said corporation. LLLZ@LZ{/
/)/M

(Notarial Seal)

MCAAAAAAA AA»\A/A\/A\/\MAMAAA AAAAAAAA
% ) RICHARD J/ WOULFE

[ SAINESOTA
§ (l NTY ‘P
ﬁ i ApT 30, 1977 }‘
X vvvvvvvvvvvvvv;<



NO, OF
UNITS DESCRIPTION
63 RB Insulated
Box Cars
50 Open-Top

Triple Hopper
Cars

SCHEDULE A
TOTAL
LESSEE'S ESTIMATED
ROAD NOS. OWNERSHIP LEGEND COST
RBCS 3065- OWNED BY A BANK OR $3,213,000

3127, inclusive

C&S 527000~
527049, inclu-
sive

TRUST COMPANY UNDER
A SECURITY AGREEMENT
FILED UNDER THE IN-
TERSTATE COMMERCE
ACT, SECTION 20c

OWNED BY A BANK OR $1,445,000
TRUST COMPANY UNDER

A SECURITY AGREEMENT

FILED UNDER THE IN-

TERSTATE COMMERCE

ACT, SECTICON 20c



